in that document that would lead me to conclude that the
respondent, on the facts of the case before me, is not an
independent contractor.As a matter of fact, although the
author of the in camera document disagreed with one of his
fellow attorneys who is not fully identified by name, with
respect to the interpretation and application of the term
11 independent contractor" pursuant to 30 C.F.R. Part 45,
he nonetheless concurred and agreed with the ultimate
conclusion that the case against the respondent should not
be litigated, and that the case should be dismissed.

Fact of Violation

The respondent in this case is charged with a violation
of mandatory safety standard section 77.410, which requires
certain designated equipment to be equipped with an adequate
automatic warning; device which shall give an audible alarm
when such equipment is put in reverse.  The petitioner has
established by a preponderance of the evidence and testimony
adduced in this case that the cited truck did not have such
a required device at the time the inspector observed it operating
in reverse, and the respondent has not rebutted this fact.
Although the question of the use of a toggle switch has been
raised in this case, I need not address that question.
Respondent is not cited with using such a device, and I
have decided the case on the limited issue as to whether or
not the truck in question complied with the requirements
of section 77.410.  Since I have concluded that it did not,
I conclude and find that the petitioner has established a
violation, and the citation IS AFFIRMED.

While I have affirmed the citation issued in this case,
I feel compelled to comment on the procedures followed by
the inspector in issuing the citation. While it is clear
that at the time Inspector Coleman cited the truck in question
for an inoperable back-up alarm, he had no knowledge regarding
the installation of any toggle switch.  He simply assumed
that the alarm was inoperative because he did not hear it
sounding at the time he observed the truck operating in
reverse while it was backing up into the pit.  In my view,
while this is sufficient to sustain a violation, it seems
to me that when an inspector finds a condition that he believes
constitutes a violation, he should at least determine the
cause of the violation so that he may make an informed judgment
as to what is required to achieve abatement.  Here, the inspector
did not initially speak to the driver of the truck, nor did
he look into the cab to ascertain whether a toggle switch
was installed.  He simply "walked away" from the situation,
and left it to the mine superintendent to insure that
corrective action was taken.

Although Inspector Coleman indicated on the face of
his citation that the cited truck belonged to the respondent,

LSIspondent was in the best position to  insure that
